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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 11 of 2018 

Under section 376/417 of I.P.C 

(Arising out of G. R Case No. 4251 of 2017) 

 

    State of Assam 
 
     –Vs–  
 

1. Md. Foridul Islam  

    ...Accused Person  

 

Present:   Smti I. Barman,  

Sessions Judge,  

        Sonitpur :Sonitpur. 

  

 
For the State   :     Mr. M.C. Baruah,Public Prosecutor 

                     

 

For the accused  :      A.K. Mahanta,   

                       Advocate. 

  

Date of Argument  :     31-07-2019 

 

Date of Judgment   :     31-07-2019. 

 

 

JUDGMENT 

 

1.  The prosecution case against the accused person as projected in 

the FIR , in brief is that for last 8 months prior to lodging the FIR, 

accused Foridul Islam maintained love affairs with the informant/victim 

and with a promise to marry her, accused committed her rape on 
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several occassions but lateron accused Foridul Islam refused to marry 

the informant/victim. 

2.  On receipt of the ejahar from the informant/victim (PW 3), the 

I/C Borgaht OP made the GDE dated 31-10-17 and forwarded the same 

to Tezpur PS, on which the O/C registered the case being Tezpur P.S. 

Case No. 2246/17 u/s 420/376 of the IPC. During investigation, the 

Investigating Officer recorded the statement of the witnesses , got 

recorded the statement of the victim u/s 164 Cr.PC, sent the victim for 

medical examination, arrested the accused Foridul Islam and on 

completion of investigation having found materials submitted 

chargesheet against the accused Foridul Islam u/s 420/376 of the IPC. 

3.   On appearence of the accused person, Learned Judicial Magistrate, 

Sonitpur, Tezpur vide order dated 26.12.18 furnishing copies of the documents 

as required under section 207 Cr.PC, committed the case to the court of 

Session, being the  offence u/s 376 IPC exclusively triable by the court of 

Session. 

4. Accordingly, on appearance of the accused person, after hearing 

both parties, my learned predecessor framed charge u/s 376/417 of the 

IPC against the accused Foridul Islam and particulars of the charge on 

being read over and explained to the accused person, he pleaded not 

guilty and claimed to be tried.   

5.   To substantiate the case, prosecution examined as many as 

seven witnesses. In statement recorded u/s 313 Cr.P.C, the accused 

denied all the allegations leveled against him and examined none. 

6.  I have heard the argument of learned counsel of both sides and 

also have gone through the evidence on record. 
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7. The point for decision in this case is that - 

(1) Whether the accused Foridul Islam prior to 01-

11-2017, at Tengabasti, under Jamuguri Police 

station, committed rape on the victim  'Miss X' on 

several  occassions and thereby committed an 

offence punishable under section 376 of the IPC? 

(2) Whether the accused Foridul Islam  cheated 

the victim 'Miss X' by inducing her to have sexual 

intercourse with him promising to marry her but 

later on he did not  marry her which caused her 

harm in body, mind or reputation and thereby 

committed an offence punishable under section 

417 of the IPC? 

 

Discussions, Decision and reasons thereof :  

 

8. Before discussing the evidence on its merit, I would like to briefly 

narrate the salient part of the evidence of the witnesses. 

9. PW 1 Dil Mohammad @ Ekdil turned hostile. He stated that on 

the day of the incident at about 9-9.30 P.M. while coming from market 

to his house, he came to know that accused Foridul Islam was caught 

by the villagers in the house of the victim. During cross, he stated that 

he had no personal knowledge about the love affairs between the victim 

and the accused. 

 

10. PW2 Siraj Ali in his evidence stated that on the day of the incident 

in the evening time when he went to Panchmile market he saw the 

accused apprehending by the public with allegation that he went to the 

house of the victim with a proposal to marry her, but the accused did 
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not marry her. During cross, he stated that he had not seen the accused 

visiting the house of the victim and he also did not know from where the 

public apprehended the accused. 

11. PW 3, victim the star witness in her evidence stated that 

accused Foridul Islam took her to his brother-in-law's house at Nagaon 

with a promise to marry her and kept her there for three days and in all 

those three days accused raped her with a promise to marry her. 

Thereafter accused dropped her at her home. Then her mother called 

the village 'matbor' Jalaluddin, Ekdil @ Dil Mohmood and Siraj who 

accordingly came and asked the accused whether he loved the victim to 

which the accused replying positively also stated that he would marry 

her. But the accused did not marry her and stated that if her parents 

gave him money, then only he would marry her. 

In cross examination, she admitted the fact that she had love affairs with 

the accused at the time of the incident. She also stated that in the 

house of Nagaon where the accused took her, the sister, nephew and 

brother-in-law of the accused also resided. She denied the suggestion 

that before IO and in statement u/s 164 CrPC she stated that the 

accused wanted to marry her but his elder brother did not allow. She 

also admitted that in statement u/s 164 CrPC she mentioned her age as 

18 years. 

12. PW 4 Md. Jalaluddin in his evidence stated that he heard from 

the villagers that accused Foridul Islam had love affairs with the victim 

since last few years and promised to marry her, but the accused did not 

marry her. He heard that the accused 

 

was caught by villagers when he came to the house of the victim. 

13. PW5  the mother of the victim in her evidence stated that on the 

day of the incident at around 8 P.M. when she returned from her work, 

she did not find her daughter at home. After 4/5 days accused Foridul 
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Islam brought the victim back home and told that he had taken the 

victim girl and would marry her and would come with money, but on the 

next day when the accused came to marry her daughter,  Jalal, Siraj 

and Jeherul handed over the accused and the victim to police. 

14. PW6 Nilutpal Bhuyan the investigating officer testified that on 

31.10.17 one Dil Mahammad and Jeherul Islam producing  the accused 

Foridul Islam and the victim at the outpost alleged that they were 

caught by public while going to commit illicit relation. Accordingly, he 

made the GDE No. 670. On next day morning on lodging the FIR, 

Tezpur PS Case No. 2246/17 u/s 420/376 IPC was registered and on 

being endrosed him to investigate the case, he visited the place of 

occurrence, prepared the sketch map of the place of occurrence (Ext.2), 

recorded the statement of the witnesses including the informant, got 

recorded the statement of the victim u/s 164 Cr.PC, arrested the 

accused and finding sufficient materials, submitted chargesheet against 

the accused Foridul Islam u/s 420/376 of the IPC(Ext 3). He proved   

the FIR as Ext. 1.He also  confirmed the statement of the hostile witness 

PW1 made before him. 

15. PW7 Koushik Ranjan Deka, the bench assistant of the Judicial 

Magistrate 1st Class at the relevant time stated that on 01-11-17 the 

then Judicial Magistrate 1st Class, Sonitpur, Tezpur Neha Saikia  

recorded the statement of the victim u/s 164 Cr.PC and after recording 

the statement of the  victim he obtained the thumb impression of the 

victim. 

 

16. In the instant case when shade light on the evidence  of Pws, it is 

found that except the evidence of the informant/victim (PW1)  all other 

witnesses are futile. The victim's evidence around whom the entire case 

revolves reveals that the accused took her to his brother-in-law's house 

at Nagaon and kept her there for three days and in all those three days 

accused raped her with a promise to marry her.  During cross, she 
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admitted that she had love affairs with the accused and in statement u/s 

164 Cr.PC she mentioned her age as 18 years.  She also admitted that 

the house where she was kept , the sister, nephew and brother-in-law 

of the accused also resided there.  It is clear from the evidence of the 

victim that out of love she voluntarily accompanied the accused to 

Nagaon and stayed at his (accused) brother-in-law's house at Nagaon 

on her own accord. She alleged that accused with a promise to marry 

committed her rape on three days. If such incident of rape really 

happpend to the victim on three consecutive days, she could even 

inform to the sister of the accused about the same, after the very first 

day of the alleged incident of rape. But neither she reported about it to 

anyone nor resisted the accused. She remained silent during all three 

days. Her silence about the commission of rape during those three days 

dragged to the conclusion that she is rather a consenting party in having 

sexual intercourse with the accused, if any. She also remains silent on 

which dates she was raped by the accused. Other witnesses including 

the victim's mother did not corroborate the evidence of the victim 

regarding alleged rape. Further though the victim stated that after she 

was dropped at home by the accused, her mother called Jalaluddin, 

Ekdil @ Dil Mohammad and Siraj who asked the accused about his love, 

to which he admitting his love said that he would marry her. But Dil 

Mohammad @ Ekdil, Siraj and Jalaluddin who was examined as PW1, 

PW2 and PW4 did not corroborate that they were called by her mother. 

Their evidence shows that the public caught the accused when he came 

to the house of the victim. On the other hand, the evidence of the 

investigating officer (PW6) reveals that victim refused for medical 

examination, which also leave a mark of doubt on the testimony of the 

victim. I am conscious of the sensitivity with which heinous offence of 

rape or chastity of a woman has to be treated but in the present case 

the evidence of the Pws taken as a whole creates doubt about the 

truthfulness of the prosecution version and I am of the opinion that the 

prosecution failed to prove the charge of rape punishable u/s 376 IPC 

rather it is a case of promiscuity. 
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18. Now let us see as to whether the evidence available on record 

attracts the offence of cheating punishable under section 417 IPC. 

19. To prove the ingredients of chastity, let the section 415 of the IPC 

be reproduced in which cheating is defined as follows : 

  415. Cheating – whoever, by deceiving any person, fradulently or 

dishonestly induces the person deceived to deliver any property to any 

person, or to consent that any person shall retain any property, or 

intentionally induces the person so deceived to do or omit to do 

anything which he would not do or omit if he were not so deceived, and 

which act or omission causes or is likely to cause damage or harm to 

that person in body, mind, reputation or property, is said cheat. 

   To prove the ingredients of cheating, the ingredients of fradulently or 

dishonestly are also required to be proved. 

      The word 'fraudulently' is defined in section 25 of IPC, thus: 

   25. Fraudulently – a person is said to do a thing fraudulently if he 

does that thing with intent to defraud but not otherwise. 

 

 

 

20. Again, the word 'dishonestly' is defined in section 24 of the IPC as 

follows : 

    24. Dishonestly – whoever does anything with the intention of 

causing wrongful gain to one person or wrongful loss to another person, 

is said to do that thing dishonestly. 

21.  In this case,  the victim's evidence is that the accused took her to 

Nagaon with a promise to marry her and raped her three days promising 

to marry her but he did not marry her. Her evidence also shows that she 

had love affair with the accused and out of love she went with the 
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accused to Nagaon and stayed there for three days and after coming 

back home accused admitted before the village 'matbor' Jalaluddin, Ekdil 

@ Dil Mahmood and Siraj that he loved the victim and would marry her 

but he did not marry her. 

22.  The Hon'ble Supreme Court, in the case of Dilip Singh @ Dilip 

Kumar v. State of Bihar, (2005) 1 SCC 88, has pointed out that for 

the purpose of determining as to whether consent existed or not, not 

only the previous conduct of the accused, but even his 

contemporaneous acts or the subsequent conduct can be legitimate 

guides. The previous or contemporaneous acts of an accused or even 

his subsequent conduct may help the Court determine as to whether the 

offer of marriage made by the accused was a mere hoax to obtain 

consent or was it an honestly made promise of marriage, which could 

not be, or had not been, kept by the accused. So, mere failure of an 

accused to keep his promise of marriage, on a future date, will not be 

sufficient proof, in the absence of anything more, that the promise 

made by the accused was never intended to be acted upon by him. 

23.  In Jayanti Rani Panda vs. State of West Bengal, 1984 Crl. LJ 

1535 (Cal.), the Hon'ble High Court observed as follows - 

“ The failure to keep the promise at a future uncertain date due to 

reasons not very clear on the evidence does not always amount to a 

misconception of fact at the inception of the act itself. In order to come 

within the meaning of misconception of fact, the fact must have an 

immediate relevance. If a full grown girl consent to the act of sexual 

intercourse on a promise of marriage and continues to indulge in such 

activity until she becomes pregnant it is an act of promiscuity on her 

part and not an act induced by misconception of fact. Section 90, IPC 

cannot be called in aid in such case to pardon the act of the girl and 

fasten criminal liability.” 

24. In this instant case, except the evidence of the victim, we find no 

other witness whose version implicates the accused for the offence 
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punishable u/s 417 Cr.PC. PW1, PW2, PW4 and PW5 never stated at any 

point that accused Foridul Islam promising the victim did have sexual 

intercourse with her. Rather if we precisely scrutinized the evidence of 

the Pws and accepted that the accused did have physical relation with 

the victim, we found that on the day of the incident when the accused 

Foridul Islam came to the house of the victim to marry her, then local 

public apprehended the accused and handed over him alongwith the 

victim to the police. Their evidence indicates that there was no denial of 

marriage on the part of the accused. Further in this case the victim did 

not await for subsequent conduct of the accused to see as to whether 

the promise of marriage made by the accused was a mere hoax or it 

was honestly made. Moreover, in statement u/s 164 Cr.PC (Ext.5) the 

victim stated that though the accused told that he would marry her, but 

the elder brother of the accused did not allow. Failing to marry the 

victim on subsequently  due to objection of the family members, can not 

be said that he never intended to marry her and in having physical 

relation, if any, the victim was a consenting party as discussed above. 

Moreover, the evidence of the victim's mother (PW5) herself reveals that 

the accused came to her house to marry her daughter but Jalal, Siraj 

and Jeherul handed over the accused alongwith the victim to police. 

Therefore, if I hold the PW5's version true then it became clear that 

there is no any fault on the part of the accused. Had the accused really 

intends to cheat the victim, why he would come to the house of the 

victim on the next day to marry her,  and it raises doubt about 

truthfulness of the version of the victim. 

25. In view of the above discussion and evidence on record I am of the 

opinion that the prosecution has not been able to prove the ingredients 

of offence of cheating against the accused for the alleged offence 

punishable u/s 417 IPC. 

26. In the above, facts and circumstance of the case, I unhesitatingly 

hold that the prosecution failed to prove the guilt of the accused beyond 

reasonable doubt. Accordingly, accused Foridul Islam is acquitted from 



Page 10 of 11 

 

Sessions Case No. 11 of 2018 Page 10 

 

the charge u/s 376/417 IPC and set him at liberty forthwith. His bail 

bond shall extended till next six months in view of section 437  A of 

Cr.PC. 

27.    Send back the GR case to the learned committal court.  

 

28. Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 31st day of July, 2019. 

 

 

                                                                 (I.Barman) 

                 Sessions Judge, 

                       Sonitpur,Tezpur. 

 

 

APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dil Mohammad @ Ekdil. 
2.  Prosecution Witness No.2 :- Siraj Ali 
3.  Prosecution Witness No.3 : The Victim 
4.  Prosecution Witness No.4 :- Md. Jalaluddin. 
5.  Prosecution Witness No.5 :- Mother of the victim. 
6.  Prosecution Witness No.6 :- Investigating officer. 
7.  Prosecution Witness No.7 :- Koushik Ranjan Deka. 

 

 

 

 EXHIBITS. 

 Exhibit 1      :     FIR. 

 Exhibit 2     :     Sketch Map. 
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 Exhibit 3     :     Chargesheet.                                                                                      

 Exhibit 4     :     Case diary. 

 Exhibit 5     :      Statement of the victim u/s 164 Cr.PC. 

                                                                       

                                                                                  

 

 

                                                                                        (I.Barman) 

                                       SESSIONS JUDGE,   

                                                                              Sonitpur, Tezpur 


